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HAND BOOK EVIDENCE 


TRIAL LAWYERS will find it meets the A COMPLETE TREATISE and Hand 


demand for a convenient and prac- Book on the law of Evidence, both 
tical Hand Books for court use, giving ‘ Civil and. Criminal. ay ; 
the law ‘which governs in the trial of 3 
Civil and Criminal Cases. 67 CHAPTERS—1185 SECTIONS, 1054 
MADE IN CONVENIENT FORM so — ROTAL OCTAVO PAGES, 
‘ ae The page of the HAND BOOK con- 
that it may be carried into court. 
’ tains over 4 more matter than the 
GIVES QUICKLY the “Yes” or ‘‘No” regular law book page. 


answer to a specific proposition, and 
at the same time gives the authority Printed on Bible Paper, bound in Limp 


for the answer. Fabrikoid, Price $10.00 
109 State St., Matthew Bender & Company 26 John St., 
Albany, N. Y. Incorporated New York City. 


Preserve Your Files 


The American Judicature Society has made arrangements to 
provide its members with convenient binders to hold files of 


the JOURNAL for at least three years. 


These binders will be sold at cost. They are attractive in 
appearance, suitably labeled on the back, of durable con- 
struction and easily made use of. 


Without a binder your copies of the JOURNAL will imovitelaly 
become scattered. With a binderyou will before long havea fairly 
complete file. of all the most useful data in the fields of court 
organization, judicial procedure, organization of the bar, and 
selection of judges. Will this be worth to you fifty cents? If so 


SEND 50c (in stamps) for a BINDER 
American Judicature Society 
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Editorial 


If American ideals and the government of our fathers is imperiled by the in- - 


ferno of discontent uncovered in Europe we shall need more than any other thing an 
abiding faith in the honesty and understanding and justice of our courts. But to 
reform our tribunals and their procedure to meet practical demands, because we 
stand in fear of upheavals in a trembling social system, is craven. We should make 
our courts the real haven of the victims of injustice, not through fear, but because 
of an innate love of justice, of fair play. of peace and social equilibrium resting on 
justice itself, the only safe foundation. 


As we take stock of ideas and emotions after emerging from the war, there are 
certain reflections which are all but universal. We are impressed more than ever that 
we have a country worthy of every sacrifice. We are impressed more than ever with 
the conviction that there is no legal or social problem which cannot be coped with 
when the people of this nation determine to do something which needs to be done. 
We have increased experience in accomplishment through organization. And finally 
we all are inspired with a determination to continue our civic devotion. 

In the cases of most people this determination is doomed to wither and die. We 
cannot keep the war pitch forever, nor is it to be desired. Many persons will find no 
place where their inspiration can be put to work, and others will misapply their devo- 
tion. 

In this respect the lawyer is more fortunate. His own field offers abundant scope 
for all his powers and good will. There are few localities indeed where there is no 
opportunity for engaging forthwith in work for the betterment of the profession and 
of the public generally. 

It is true that this work is less emotional and less spectacular than making 
four-minute speeches. It does not bring immediate applause. It calls for a long 
enlistment. But it does afford an immediate outlet for good intentions and it prom- 
ises returns which are certain and ample. 


An attempt is made in this number of the JournaL to show the relationship of 
such matters as court organization, procedure and the selection of judges to a compre- 
hensive programme of judicial reform. All of these things are elements of a machine 
for administering justice. 

We can imagine a protest from some readers at this point. “Can real justice be a 
machine product?” we hear them ask. “No machine can be better than the men who 
constitute it. We have too much machinery of justice now and the alleged justice 
which is turned out is too mechanical.” o! | 

It is true that we have too much machinery of justice. It is ‘true that the product 
is often mechanical, measuring up to arbitrary standards but falling far short of the 
standards of conscience. 

It is not more machinery that we ask, but less. It is wholly inconceivable that any 
person would deliberately impose upon a modern state such a complex and patched-up 
machinery of justice as we have inherited. Our work is to simplify. 

Admitting that we cannot get justice solely from a system however efficiently de- 
signed, it is just as true that without system, without an efficient machine, it is impos- 
sible to get real justice, however willing and capable the judges are. 

Not all of our judges are capable, but most of them are, and all but a negligible 
minority have good motives. We have had no opportunity to gauge their real capacity 
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because the conditions of their work effectually prevent them from doing their best. 
The first step forward is obviously to better their environment—in other words, to 
create an efficient judicial machine—and give them a chance to make good. 

When one studies the complexities and absurdities of the present system he is in- 
clined to absolve the judges from blame. It is rather a wonder that results are not 
worse in a decentralized, unmanaged system which forbids sensible co-operation be- 
tween judges and separate tribunals, which has no central brain, no nervous system 
and no memory. 

It may be observed that we thoroughly organized the essential judicial functions 
at an early stage. There is never much doubt about the course of appeals. But with 
the growth of population and the concurrent increase in the number of courts and 
judges, the administrative side of the work has come to assume large proportions. 
It is this phase which suffers from lack of co-ordination. The proposal is to leave 
our successful organization of the essential judicial function untouched and organ- 
ize the administrative function. 

The proposal looks to the increase of judicial powers to be exercised under a 
simple and effective organization plan. This increases the dignity of the bench and 
restores responsibility, which has been all but dissipated under a system that ties the 
courts with the thousands of strands of legislated rules. The proposals make for an 
increase in the substantial independence of the judge in his strictly judicial function. 

After we have established a workable piece of judicial machinery it will be in or- 
der to forget the wheels and shafts and center our attention upon the product. Oppor- 
tunities will surely arise then for achieving justice of a standard now conceived of by 


only a few. 


Protracted Litigation 


In reading of the famous instances of 
litigation which continued through gener- 
ations we are prone to believe that such 
things belong to the remote past and could 
never occur in these brisk and businesslike 
days. Yet the opinion in a recent bank- 
ruptcy case (In re Sweetser, 240 Fed. 174, 
decided October 30, 1914) begins with 
these words: “This matter relates to the 
final account of the assignees in bank- 
ruptcy of Elbridge L. Sweetser, who was 
duly adjudicated bankrupt on his own pe- 
tition in this court July 23, 1878.” A 
single matter, the refusal of the assignees 
to retire in favor of trustees, is said by the 
court to have produced “litigation of an 
amount, persistence, and virulence fortu- 
nately rare in the history of the law.” 
That matter alone appears nine times in 
the Federal Reporter, twice in the United 
States Supreme Court reports, and once in 
the Massachusetts reports, besides “sev- 
eral long opinions which were not pub- 
lished.” It appears in the course of the 


opinion that at a time thirteen years before 
its date “most of the claims proved in 
bankruptcy against Sweetser were in the 
hands of other persons than the original 
creditors, a substantial part of them havy- 
ing been purchased upon speculation for a 
very small proportion of their face value.” 
The court says, apparently without humor- 
ous intent, that “the act of 1867 contem- 
plates a speedy liquidation of the bank- 
rupt’s property.” Compensation in the 
sum of $6,750 in addition to that allowed 
by statute is awarded to the assignees, the 
total estate being apparently something 
less than $20,000. There is nothing to 
indicate that any person connected with 
the proceeding failed to act with honesty 
and good faith, so that whatever of injus- 
tice resulted from the long delay and high 
cost of a proceeding which the lawmakers 
intended to be speedy must rest on the 
system itself. But the case certainly gives 
point to Dr. Wigmores’ advocacy of a ju- 
dicial superintendent with power to come 
in and do a little vigorous investigating. 
Notes, July, 1918. 
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Our Comprehensive Programme 


Defects in the administration of jus- 
tice vary greatly throughout the country 
both in kind and degree. Difference of 
opinion concerning these defects is partly 
geographical and partly temperamental. 
There is little to be gained by controversy 
in this part of the field. We can more 
profitably devote thought to the causes for 
these shortcomings and to practical, com- 
prehensive and consistent plans for their 
eradication. 

Yet there are some versions which com- 
pel attention. Elihu Root, in his presi- 
dent’s address to the American Bar As- 
sociation in 1916 revealed in a few words 
one of the underlying causes and offered 


a constructive proposal. Mr. Root said: 

“The bar and the people of the country 
generally proceed upon a false assumption 
as to their true relation to judicial pro- 
ceedings. Unconsciously we all treat the 
business of administering justice as some- 
thing to be done for private benefit, instead 
of treating it primarily as something to be 
done for the public service. ; 

“A clearer recognition of the old idea 
that the state itself has an interest in 
judicial procedure for the promotion of jus- 
tice, and a more complete and unrestricted 
control by the court over its own procedure 
would tend greatly to make the administra- 
tion of justice more prompt, inexpensive 
and effective.” 


The minority report of the Oregon leg- 
islative commission on courts and proce- 
dure (1919) presented a diagnosis which 
appears to fit the symptoms in a great 
many states where conditions are looked 
upon by many excellent lawyers as pass- 
ably good. Let this quotation indicate 


the attitude: 

We find that in a very large portion of 
the cases heard by the courts there is an 
absolute failure to secure a final adjudica- 
tion on the merits and according to right 
and justice. This is due to the fact that 
the system is wrong, and judges are com- 
pelled to enter judgments and orders that 
they know will not settle the merits of the 
controversy, and will leave an unsatisfac- 
tory result of the litigation, viewed from 
the standpoint of ultimate aims of juris- 
prudence. A large proportion of the cases 
end badly because of mistakes made in stat- 


ing the claim or defense, or because of mis- 
takes in the steps necessary to be taken 
in treading the mazes of procedure. The 
mistakes are not usually the fault of the 
litigant or his attorney, but arise because 
of a wrong guess as to what should be done, 
although sometimes, no doubt, the careless- 
ness, ignorance or procrastination of the 
attorney occasions the bad result. Under 
any proper system it should be the aim and 
object of the courts to see that such mis- 
takes are rectified, imposing penalties where 
necessary to punish. In any event, the judge 
should not be required to see justice de- 
feated because he is compelled to follow 
a rule or precedent, or because an error of 
judgment has been made in presenting the 
issue. 


Judge Edgar A. Luce of the Superior 
Court of San Diego county, California, in 
commenting recently upon delays in the 
appellate courts of his state, said: 

The present system is wholly bad for liti- 
gants and almost equally bad for lawyers. 
Were it possible to obtain the final adju-— 
dication of a case within a period of six 
months after its commencement, litigants 
would not be required to settle it out of 
court, at a loss, but could settle their dis- 
putes in the courts of justice, where they 
should be settled, and could do so at a real 
profit and benefit to themselves. In other 
words, they could afford to litigate their 
just claims; consequently, the standard of 
the legal profession would be raised, par- 
ticularly in the estimation of the public, 
and there would be an increased practice 
of the law, to the mutual benefit of liti- 
gants, lawyers, courts and the public gen- 
erally. Under the present system the legal 
profession is deteriorating, for the reason 
that litigation has become unpopular, un- 
necessarily burdensome and extremely 
unsatisfactory. It has caused the creation 
of commissions to take over the work of 
the courts, because of the greater speed 
resulting, and of the dissatisfaction of the 
public with the courts. It is a question 
which goes to the very foundation of judicial 
procedure and the practice of law. 


This number of the JourNAL completes 
its second year. In preceding numbers a 
considerable range of topics has been con- 
sidered. There have been articles on the 
reorganization of city courts and of the 
courts of an entire state. There have been 
articles on the organization of the bar, on 
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specialized branch courts, on conciliation 
procedure, commercial arbitration, rule- 
making authority, and so forth. The en- 
tire field of judicial administration has 
by no means been covered. Details of 
practice have been largely ignored. Little 
has been said on the great subjects of crim- 
inal law enforcement and on the selection 
and tenure of judges. But it seems timely 
now to undertake a brief resume of what 
has been presented. The casual reader is 
entitled to know whether the scattered 
topics discussed can be considered as parts 
of a comprehensive scheme of reform. 
To this end some analysis of the en- 
tire subject will be useful. It is necessary 
first to an understanding of the various 
elements entering into the administration 
of justice to differentiate between substan- 
tive and adjective law. Substantive law 
is that law which, broadly, creates and de- 
fines rights, while adjective law is a con- 
venient designation for all the law which 
provides means for the defense of these 


‘rights. Substantive law may, and often 


does, result in injustice. But in a. study 
of the administration of justice we must 
omit from consideration this great back- 
ground of substantive rights and concern 
ourselves only with the factors which in- 
fluence its administration. 

These factors may be said, roughly, to 
embrace: (1) the political machinery of 
the courts; (2) the judges with their form 
of selection, salary and tenure; (3) proce- 
dure proper, and (4) the bar. Each of 
these factors may be subdivided indef- 
initely. Under the division of the “bar” 
we have, for instance: (a) the education 


_ of law students; (b) requirements for ad- 


mission; (c) organization and machinery 
for the maintenance of ethical standards. 

By keeping the few major divisions in 
mind it is much easier to locate defects 
and to assess with some measure of ac- 
curacy the relative responsibility. 

Court Organization Stressed 

The American Judicature Society, with- 
out ignoring any part of these factors, has 
stressed particularly the fundamental ma- 
chinery of court organization. This is 
more a matter of political science than of 


law, but _our political ‘scientists have 
shrunk from entering this field and it is 
still left as virgin territory for the work 
of the lawyer, who is better qualified to 
labor therein. 

Court organization is a part of the field 
of judicial administration which is most 
out of joint with our times. In a hundred 
years and more we have scarcely altered 
our scheme of government, considered as 
practical machinery of administration, ex- 
cept that in the past decade our cities have 
largely adapted their charter plans to 
modern needs and have thereby worked 
out their salvation. There are two prin- 
cipal reasons for the refractory nature of 
such political machinery as court organi- 
zation : 

1. We are amateurish in political or- 
ganization, as compared with certain other 
nations, because we achieved a compara- 
tively successful norm long ago and have 
had less reason than others to experi- 
ment since. And yet, to offset this, is the 
fact that in industrial and social fields 
we have no superiors in organization work. 
In industry the rest of the world goes to 
school in America. 

2. Our court systems are mainly em- 
bedded in constitutions which are, at the 
best, discouragingly hard to alter, and in 
some instances are almost beyond change. 
In respect to this difficulty it should be 
noted that this is the defect of the consti- 
tutions, which deal largely in what is not 
so much principles of government as mere 
statutory regulation. There is nothing 
now sought in the field of work undertaken 
by the American Judicature Society which 
implies the slightest change in any con- 
stitutional theory of administering jus- 
tice. All the good that a constitution can 
do for the courts is to protect the judicial 
department in its essential prerogative of 
passing upon the constitutionality of acts 
of the legislature. This is accomplished 
by placing the supreme appellate court 
beyond attack from either of the other co- 
ordinate branches of government. This 
prerogative can be fully protected and still 
made a part of a practical machinery of 
justice. 
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JUDIOATURB SOOIBTY 


The defect of court organization gen- 
erally is that it preserves the extreme de- 
centralization of a pioneer period when 
judges were so few in numbers that their 
responsibility was clearly seen and there 


was no difficulty in co-ordinated work. 
Independence Without Eccentricity 


The great problem of administering jus- 
tice under our system of law and govern- 
ment is to preserve the independence of 
every judge in the essential judicial func- 
tion and yet to avoid the eccentric or capri- 
cious manifestations of individuality 
which are so likely to result from inde- 
pendence. To accomplish the latter end 
we provide appeals. But it is notorious 
that a considerable part of the administra- 
tion of justice is nothing but administra- 
tion. Blunders occurring in administra- 
tion are largely beyond cure through ap- 
pellate procedure. In the criminal field 
administration is more than three-fourths 
of the whole. In the civil field it is at 
least no negligible part. 

Closer co-ordination of judges is the 
remedy indicated for the avoidance of in- 
dividual eccentricities. In organization 
only can we accomplish that standardized 
administration which is so necessary in a 
system employing many judges. And we 
may observe with hopefulness that closer 
organization does not in any measure in- 
trude upon the independence of the in- 
dividual judge in the exercise of his essen- 
tial function of construing and applying 
the law in each case. 

In the administration of justice the 
state is the unit of administration. The 
idea of a unified state court, in place of 
the decentralized and disjunctive system 
which now prevails in most of the states, 
is now generally accepted. There may be 
much disagreement as to the form of or- 
ganization, but there can be no intelligent 
controversy over the proposal that all the 
judges of a state together should be con- 
sidered as constituting a single judicial 
machine with a single and indivisible re- 
sponsibility for administering justice. 
There are indications that we shall begin 
wholesome experiments under this prin- 
ciple before long. 
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The idea of closer organization of the 
judges of a large city is entirely consonant 
with the unified court idea. Within the 
large city the organized co-operation of 
judges in a single piece of judicial ma- 
chinery is probably needed more than else- 
where and is also to be more readily made 
successful. 

' The proposal for organization is no 
finely spun theory. The idea did not 
emerge until after organization to a partial 
extent in several of our cities showed what 
could be done. The only material gains 
in judicial reform which have been made 
in a century have been through the or- 
ganization of some of the judges of cer- 
tain cities, and these gains have been made 
notwithstanding the faulty and partial 
application of the principle and often the 
burden of unfit material on the bench. 

Why Procedure Fails 


In the field of procedure we are not at 
all amateurish. Nearly seventy years ago 
we evolved a reformed procedure which 
was intended to make justice speedy and 
inexpensive. The reform of the codes ac- 
complished a good deal, but failed also to 
a considerable extent, and for these rea- 
sons : 

1. It ignored the organization of 
judges and courts, which is more funda- 
mental and more conclusive than proce- 
dure. 

2. It ignored methods of selecting and 
retiring judges. As a result of these first 
two defects code pleading was placed in 
the hands of judges who were wedded to 
the old and hostile to the spirit and the 
form of the new. 

3. It resulted in time in reliance upon 
legislatures for improvements in the ad- 
ministration of justice, which relieved the 
judges of the responsibility which was nat- 
urally theirs, and continually made in- 
roads upon their authority, autonomy and 
independence. It multiplied indefinitely 
the opportunities for litigation because 
every section of statutory procedure be- 
came pregnant with substantive rights 
which the courts were bound to protect. 
It has resulted in making procedure—the 
mere etiquette of justice, as Dean Pound 
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has expressed it—a large part of the entire 
body of litigation. 

Under the legislated code (and not 
even the “common law” states have 
escaped their thousands of sections of 
practice rules), litigation has more and 
more exalted the “sporting” element, has 
more and more tended to become mechan- 
ical, and has more and more subordinated 
that genuine, practical justice which is 
implied in justice speedy and cheap. 

And so, as a preparation for a consider- 
ation of the details of procedure, there has 
developed—and this Journat has made 
it a cardinal feature—a demand for the 
exercise by the courts of their ancient 
powers of regulating practice and plead- 
ings. Nobody now projects any new 
court, or system of courts, without pre- 
suming that the rule-making power is to 
be conferred upon its judges. 

There is variance of opinion as to the 
best arrangement for the exercise of the 
rule-making power but no serious opposi- 
tion to the intrinsic idea. Where there is 
no approach to a practical organization 
scheme there is naturally some hesitation 
as to the methods for exercising control of 
procedure (subject to legislative author- 
ity). And this shows the intimate rela- 
tion between organization and procedure. 

The Society has been as diligent as 


_ circumstances would permit in preparing 


a system of procedure, which will natur- 
ally take the form of a schedule of rules 
supplementary to a judicature (court or- 
ganization) act. But this work is now 
practically completed and will be pub- 
lished as Bulletin XIV within a few 
weeks at the latest. 


Commercial Arbitration 


Commercial arbitration is advanced, 
not in despair of the courts, but as an 
extension of their work in a particular 
field under special methods. The English 
have learned that not even a specialized 
commercial court can compete success- 
fully with arbitration under the auspices 
of business organizations with court con- 


trol over legal questions. In the determi- 
nation of questions of fact, arbitration 
will always necessarily be superior to any 
formally constituted court, whether or not 
it employs a jury. The form of arbitra- 
tion which is being advanced by this So- 
ciety more closely co-ordinates the work 
of the arbitrators with the courts by pro- 
viding that questions of law shall be sub- 
mitted to a judge by the arbitrator before 
he makes his award, and is believed to be 
superior to the English practice in this 
respect. 
Conciliation Procedure 


The idea of conciliation of controver- 
sies before they develop into legislation 
has worked successfully in certain other 
countries for generations. We are just 
embarking upon this experiment, but 
have already proved the entire validity of 
the idea as applied to the lesser civil 
causes. It is not unlikely that a wider 
test will be made in the near future. 


Bar Organization 


With respect to the bar as one of the 
important factors in administering jus- 
tice, the Society has published a draft act 
for incorporating a state bar association 
with powers of self-government and self- 
discipline. The bars of the several states 
are drifting toward closer organization 
and are groping for powers of self-govern- 
ment. Discussion of the opportunities in 
this field is likely to accelerate the move- 
ment. 

The Society has made no study of legal 
education for the reason that there are 
other entirely adequate forces operating 
in this field. The same may be said con- 
cerning admission requirements and ex- 
aminations, except as these matters are 
related to the functions of a properly 
organized bar. 

Reference to the cumulative index 
published in this number will enable 
members to turn to the articles on the 
subjects above referred to. The Society 
still has a fair stock of back numbers of 
the Journat which will be supplied on 
request. 
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Rules of Civil Procedure 


The work of drafting a schedule of 
rules to supplement the Society’s state- 
wide judicature act (Bulletin VII-A) has 
been in progress for several years and is 
now nearing completion. In March, 1917, 
the first nineteen articles were published 
for criticism by the members of the Coun- 
cil. The remaining articles, from twenty 
to forty-six, have been drafted, and some 
changes have been made in those first 
submitted. The entire schedule is to ap- 
pear as Bulletin XIV. 

In order to give all members a sample 
of the work two articles have been selected 
for publication in this number of the 
JourRNAL. They are Article 16—Prelimi- 
nary Issues of Law—and Article 37— 
Mode of Trial. 

Readers should bear in mind that these 
rules are offered as provisional rules of 
court, to stand until the judicial authority 
finds it desirable to alter or amend them. 
They are emphatically not intended to 
form the basis of a statutory revision. 
They may be enacted in the first instance 
by a legislature, in which case the act 
should state that they are to become rules 
of court, subject to the rule-making power. 

Some of the articles are worked out in 
considerable detail, while others leave de- 
tails for the local rule-making authority. 

As stated in the introduction to Bul- 
letin XIV, the directors of the Society, 
after working on procedural rules for the 
past four years, have reached the conclu- 
sion that there is no need for the “short 
practice act,” so often referred to, at least 
when a sufficient judicature act has been 
adopted. 

While these rules are specially adapted 
to the unified system of courts projected 
in Bulletin VII-A, the points of actual 
contact with the organic court system are 
not numerous, and with comparatively 
slight alteration the entire schedule can 
he adapted to the usual system of courts. 

The directors expressly disclaim any 
expectation of inventing a code of pro- 


cedure. Until a survey is made few per- 
sons realize the wealth of experience avail- 
able in methods already practiced in the 
various Anglo-American jurisdictions. It 
has not been necessary to devise any un- 
tried expedient. The work has _ been 
largely that of comparison and selection, 
of sifting, choosing, rejecting and har- 
monizing. 

The work involved in any comprehen- 
sive overhauling and remodeling of ex- 
isting practice is enormous and judges 
have little time to devote to such an un- 
dertaking. This draft is in accord with 
present efforts to bring about a model 
code of rules to govern federal court 
procedure, a movement which promises 
to reach fruition at an early date and to 
influence profoundly the trend of pro- 
cedural reform in the courts of the several 
states. Without looking forward to ab- 
solute uniformity as a goal it is still 
possible to hold that a most useful purpose 
may be served by co-operative work on 
the part of practitioners and judges in ail 
states in the writing of a model schedule 
of rules. 

An effort has been made to make the 
commentary concise. Citations also have 
been restricted to typical jurisdictions.* 
To range far afield in respect to notes or 
citations would result in a bulkiness whieh: 
would make criticism more difficult. 

The entire schedule comprises forty-six 
articles. With notes and citations it makes 
198 pages. It will be ready for distribu- 
tion before May 1 and copies will be sent 
at once to members of the Council. It 
will be available to all others at the usual 
price for bulletins—twenty-five cents. 


*The citations from codes and practice acts 
refer to those at present in use in the juris- 
dictions named. The words “Rodenbeck Act” 
and “Rodenbeck Rules” refer to the work of 
the New York Board of Statutory Consolida- 
tion, published in 1915 and now before the 
New York Legislature; for brevity the name 
- = chairman of the board is used in the 
citation. 
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Article 16. Preliminary Issues of Law 


Sec. 1. DEFECTS IN FORM. A defect in form shall be remediable upon 
motion, by an order to amend. 


Compare English Order 19, rule 26. 


Defect in form: Under Article 18, Section 11, the court has power to disregard 
any error or defect in the proceedings which does not affect the substantial rights of 
the adverse party. 


Upon motion: The procedure for motions is described in Article 19. 


Sec. 2. NONJOINDER; MISJOINDER. Nonjoinder or misjoinder of 
parties or claims shall be dealt with upon motion, by an order to add, dismiss, sub- 
stitute, sever or stay. 


Dealt with: See Section 6, as to the order that can be made. 
Upon motion: See Section 4, as to the time for moving. 


Add, dismiss, substitute: See Article 2, Sections 2, 3, 4, 14, 27 and 29, for examples 
of rules under which these powers can be exercised. 


Sever or stay: See note to Article 2, Section 4, and Article 3, Section 2, as to mis- 
joinder. 


Sec. 3. OTHER OBJECTIONS. Incapacity of a party, lack of jurisdiction 
over the person or the subject-matter, venue, service, or other matter of abatement, 
shall be dealt with by motion to dismiss the action or vacate the service or other 
proceeding, as the case may be. 


Compare Missouri Code, sec. 598; New York Code, sec. 488; California Code, 430; 
New Jersey Rules 56. 


Incapacity: As distinct from right to sue; see Article 15, Section 31. 


Lack of jurisdiction: Under Article 9, Section 8, this objection cannot be raised in 
a pleading, but must be taken by motion under the rules in this Article. 


Venue: A motion on this subject could be made in the county to which the defend- 
ant wished the action to be transferred, under Article 4, Section 3. 


Service: Such as motions under Sections 8 and 10 of Article 7, disputing the truth 
of proofs of service. 


Dismiss, etc.: But under Section 6 the court may make an order other than the one 
- applied for. 


Sec. 4. TIME. Any motion under Secs. 2 and 3, except one based upon lack 
of jurisdiction of the subject-matter, shall, if not made by the notice of defense as 
provided in Acticle 8, Sec. 7, be made before answer, or the objection will be waived, 
unless made at a later time by leave of court. 


Compare Missouri Code, sec. 602; Rodenbeck rule 188; English Order 16, rule 12. 


Jurisdiction of the subject-matter: This objection cannot be waived by acquiescence 
or consent, as it vitiates the entire proceeding. In a state-wide court of general juris- 
diction; however, the only subject-matters coming under this rule would be those 
reserved for the exclusive jurisdiction of the federal courts, and those involving a res 
both out of the state and not represented within it. 


Sec. 5. WRITING. Any motion under Secs. 2 or 3 shall except if made at 
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the trial, be in writing, and shall be supported by affidavit if based upon matter 
not appearing of record. 


At the trial: At that time it could be made orally, under the general provision of 
Article 19, Section 1. 


See. 6. ORDER. Upon the hearing of such motion the court may: 


(1) Grant leave to make any amendment appropriate to meet the applica- 
tion; or 


(2) Stay all proceedings pending the determination of the preliminary ques- 
tions involved; or 


(3) Order the action to proceed, preserving to the applicant the right to raise 
an objection in law as provided in these rules; or 
(4) Make such other order as may be just. 


The court: It is intended that interlocutory motions of this sort should under the 
draft Judicature Act be heard and disposed of by a master. 


(1) Amendment: Although the motion may not have asked for such an order; 
under Article 18, Sections 2 and 11, the court may order any pleading, process or other 
paper to be amended as may be just. 


(2) Stay all proceedings: The rules as to appeals will in certain cases permit an 
appeal from an adverse decision without requiring the defendant to proceed with his 
defense on the merits. 


(3) Preserving, etc.: As in a case of non-joinder of some of the obligees in an 
action on a contract alleged to be joint. - 


(4) Such other order: E. g., denying the motion or dismissing the action. 


Sec. 7. OBJECTION IN LAW. Invalidity in law of a claim or defense shall 
be dealt with by objection in law as provided in these rules. 


Compare New York Code, s. 488; New Jersey Rules, 40; Federal Equity Rule 29; 
California Code, s. 430; Missouri Code, s. 598; Rodenbeck act, s. 27; English Order 25, 
rule 2. 


Invalidity: Under the liberal powers of amendment conferred in Article 18 pro- 
cedure under this Section will be of value only where the claim or defense objected to 
cannot truthfully be amended. 


Objection in law: This is the substitute for the common law demurrer. It has 
been considered desirable, in all recent attempts to improve civil procedure, fo avoid 
the name “demurrer” even though retaining in some form, as must of necessity be 
done, the procedural step of argument on the validity in law of a claim or defense. 
Such a device frees the new practice from the mass of rules and precedents that accom- 
pany the name “demurrer” and makes it possible to alter the manner in which points 
of law are disposed of. The principal changes that have been made are to permit a party 
to raise a point of law and to plead at the same time, and to permit the Court to hear 
the facts before passing on the point of law. Both of these changes are made on the 
theory that only a small portion of claims or defenses are, in practice, pleaded, which 
cannot either by amendment or by proof be made “valid in law,” and that it is desirable 
to eliminate lengthy arguments of law early in an action which have no result except 
an amendment, and which are often repeated after the facts have been heard. The 
name “objection in law” was chosen here as being shorter than the English “objection 
in point of law,” and more accurate than the new Federal equity “defense in law” 
(which would not be true where raised by a plaintiff in his reply to a defendant’s 
answer). 


Sec. 8. TIME. Such objection in law shall be raised by a defendant: 


(1) In his answer, as provided in Article 9; or 
(2) By motion, after the answer, on leave of court and subject to payment of 
costs to date; and in either of these cases the objection in law shall be 
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heard before the trial, unless the court shall otherwise order ; or ’ 
(3) By motion before answer, on leave of court, which shall be heard before 
further proceeding with the action; but such leave shall not be granted 
unless in the opinion of the court the objection in law, if sustained, would 
substantially dispose of the whole action or of any distinct claim. 


Compare English Order 25, rule 3. 


(1) In his answer: This permits a party, in effect, to answer and demur in the 
same pleading. 


(2) After the answer: A party who waited until the actual trial to raise the point 
of law would have to obtain leave of court under this section. 


Payment of costs: To provide an incentive for raising questions of sufficiency early 
in the action. 

Heard before the trial: Local rules as to time and manner of setting down points 
of law for argument are not interfered with. 

Otherwise order: In some jurisdictions the practice prevails of postponing argu- 
ments of law until the facts have been tried, as it is found that in many cases the facts 


either do not bear out the pleading objected to, or they are such as to allow a defective 
pleading to be cured by amendment. 


(3) Before answer: Leave of court is required in this case to prevent a party 
from interposing an objection in law chiefly for purposes of delay. 


Substantially dispose: I. e., where the pleading objected to cannot be cured by 
amendment. 


Sec. 9. SAME. Any objection in law arising upon any pleading other than 
the complaint may be raised by the adverse party in, before, or after his pleading in 
response, under the same conditions. 


Pleading in response: Under Article 11, Section 7, no pleading after a reply may 
be delivered without an order of court, so that leave would have to be obtained before 
filing a pleading containing an objection in law to the reply. 


Sec. 10. ORDER. At the hearing of an objection in law the court may: 


(1) Grant leave to make such amendment (subject to Article 18 of these 
rules) as may be just; but the party to whom such leave is granted may, 
instead of amending, elect to have final judgment entered against him ; or 

- (2) Order that the action proceed to trial, with the question of law re- 
served; or 

(3) Order that the action be dismissed or the pleading objected to struck out, 
with leave to appeal therefrom and without entering final judgment, the 
proceedings being stayed until the appeal is determined ; or 

(4) Enter such judgment as may be just. 


(1) Amendment: Under the liberal powers of amendment in these rules, this will 
be the order most frequently made. The court might make it without the request of 
the party. 


Instead of amending: A party may feel he has made out a good claim; or may wish 
to obtain the opinion of the higher court upon the question involved. 


(2) Proceed to trial: See note “otherwise order,” under Section 8. 


(3) Leave to appeal: This subsection accomplishes two purposes. First it makes 
leave of court a prerequisite to the appeal, thus preventing abuse of the privilege of 
appeal from an interlocutory order. Second, it removes the speculative element from 
the appeal as now allowed, because it makes possible the determination of a point of 
law which may possibly decide the whole litigation, without requiring a party to risk 
his whole case on that one point. 
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| Sec. 11. STRIKING OUT. The court may at any stage of a proceeding, order 
to be struck out or amended any matter in any pleading or affidavit which is un- 


necessary or scandalous or which may tend to prejudice, embarrass or delay the 
fair trial of the action. : 


Compare New Jersey Rules 39; Federal Equity R : ; 
Pn hg quity Rule 21; English Order 19, rule 27; 

Sec. 12. SHAM PLEA. The court may at any stage of a proceeding order 
to be struck out or amended any matter which is unnecessary or scandalous or which 
may tend to prejudice, embarrass or delay the fair trial of the action. 


Compare New York Code, sec. 538; California Code, sec. 453; Missouri Code, 
sec. 611; Rodenbeck rule 170; English Order 25, rule 4; Ontario Rule 124. 


Struck out: This is a different situation from the one calling for an objection under 
the previous sections, and only an extreme case can be treated in this manner. 


See. 13. ADMISSIONS. At any stage of an action where admissions of fact 
have clearly been made upon the pleadings or otherwise, the court may, upon 
motion in writing by the party thereto entitled, enter such judgment or make such 
order upon such admissions as may be just, without waiting for the determination 
of any other question between the parties. 


Compare New York Code, s. 511, 547; English Order 32; rule 6; Ontario Rule 222. 


Clearly been made: Under Article 9, Section 3, if the answer is limited to a part 
of the complaint, judgment may be obtained upon: the part not covered. This section 
provides for cases where an answer or other pleading, though complete, makes admis- 
sions upon which a judgment or other order might justly be entered. 


Article 37. Mode of Trial 


See. 1. CLEARING ISSUES. At any stage of a trial the court may require 
counsel to state orally what matters are not actually disputed, and may proceed: 


(1) by deciding any question of law arising on admitted facts, or 
(2) by framing an issue upon facts in dispute. 
Compare New York Code, s. 977, 980; Rodenbeck rules 240, 260; English rules, 
Order 33, rule 1; Order 34, rule 2. 


Conduct: The subjects of impanelling a jury, order of presentation, etc., are not 
covered in these rules because of the great diversity in local practice and the absence 
of serious dissatisfaction. 


(1) by deciding: This is a new provision intended to give the court a summary 
power to expedite the trial where it is able to see through the pleadings to a real ques- 
tion in issue which is not being brought out by counsel. 


(2) framing an issue: The right of jury trial is not affected by this clause, as it 
merely gives the court power to frame an issue at the trial similar to issues framed 
by the parties under Article 31, Section 6. 


See. 2. VIEW BY COURT. Any judge or court before whom any issue or 
matter may be heard or tried with or without a jury, or before whom any issue or 
matter may be brought by way of appeal, may inspect any property or thing concern- 
ing which any question may arise therein, either in or out of court. 


Compare Ontario Rule 265; English Rules, Order 50, rule 4. 
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. any judge: This gives the judge the same power of view at present possessed by 
7 the jury. It is not a common provision for the judge to have the authority to view 
“a premises outside of court. There seems to be some doubt at present about the pro- 


priety or right of a judge to go outside the court for view. 


by way of appeal: There is at present no provision expressly authorizing this, 
but the power is probably inherent. 


Sec. 3. VIEW BY JURY. The court may permit the inspection by a jury 
by whom any issue is being tried, of any property or thing concerning which ques- 
tions may arise at the trial, and for that purpose may make such orders as may 
be necessary to procure the attendance of the jury at such time and place outside 
the court and in such manner as may be proper. 


Compare California Code, s. 610; Kansas Code, s. 286; Indiana Code, s. 564; 
Ontario Rules 267; English Rules, Order 50, rule 5. 


may permit: This is the provision for view by a jury which exists in some form 
in the practice of every state. 


such orders: The details are best left to the court’s discretion in each case. 


See. 4. DIRECTED VERDICT. At the close of the plaintiffs case the de- 
fendant, and at the close of the defendant’s case the plaintiff, and, at the close of all 
the evidence, either party may move for a directed verdict, and where the evidence, 
with all the inferences arising therefrom, is such that the jury could not reasonably 
find in any other way, the court shall direct a verdict accordingly. A motion by 
both sides to direct a verdict shall not operate to discharge the jury but shall be 
ruled on separately. A denial of such motion by the court shall not be reviewable 
on appeal urless the motion is renewed at the close of all the evidencé, but such 
denial may nevertheless be considered upon a motion for a new trial. 


Compare Rodenbeck Act, s. 37. 


could not reasonably: This is phrased to exclude the scintilla rule in accord with 
the practice in most jurisdictions. It also excludes the practice which exists in a few 
jurisdictions of directing a verdict on conflicting evidence where the court would set a 
different verdict aside. Theoretically. the direction of a verdict in such cases would 
be more correct, but it is common practice in conduct of trials to leave cases to the 
jury on the chance the jury will find so as not to require the setting aside of the verdict. 


motion by both: This sentence is expressly intended to negative the New York 
practice, which has become a mere catch. It is not true that there is nothing in dis- 
pute merely because both sides move for a directed verdict. See Empire State Cattle 
Co. vs, Santa Fe, 210 U. S. 1. 


motion is renewed: This is the prevailing rule in the American practice. 
be considered: On motion for a new trial the trial judge may correct his error, 
even though it is technically not available for an appellate court. 


See. 5. REQUESTS. At the conclusion of the evidence counsel may, before 
argument, orally present to the judge the following requests: 
(a) in a trial with a jury. 

(1) for specific instruction to the jury upon the law, the draft of which 
must be in writing; and, in addition, where other than a general 
verdict only is desired, 

(2) for a special verdict by the jury; or 

(3) for special findings of fact by the jury in answer to special interrog- 

atories, which must be formulated in writing; 
(b) in a trial without a jury, where the right of trial by jury existed, 


(1) for declarations of the law applicable to the one the draft of which 
must be in writing; and, in addition, 
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(2) for special findings of all the facts; or 


(3) for special findings of fact by the jury in answer to sepcial interrog- 
atories, which must be formulated in writing; 


Compare New York Code, s. 1187; Rodenbeck Act, s. 40; Rodenbeck rules: 261; 
Missouri code, s. 1987; California Code, s. 624-5; Kansas Code, s. 285; Indiana Code, 
s. 559, 571; Connecticut R. S. s. 757. 


before argument: The court has power to give leave to receive requests later under 
its discretion to extend time; but in the usual case the requests are to be submitted 


before argument to give the judge time to consider them during the arguments of counsel 
to the jury. 


(a) (1) writing: This does not refer to the final-instruction given by the court, which 
is covered by Section 7. This provision is for the protection of opposing counsel under 
Section 6, and to give the judge a better opportunity to pass on the points raised. The 


written request makes for accuracy and gives a better opportunity for specific objec- 
tions to be made. 


where other: Because a general verdict will necessarily accompany the special 
findings of fact in answer to interrogatories, under sub-section (a) (3). 


(2) special verdict: This clause makes a special verdict a matter of right, whereas 
it has generally been considered a matter of discretion. What is here intended is the 
special verdict of common law practice, which is the finding of all the facts, as a con- 
nected story, not the common statutory practice of a general verdict and special find- 
ings, which is provided for in sub-section (a) (3). By Section 9 of Article 38 on verdicts, 
such a special verdict must be fairly and reasonably construed, contrary to the former 
practice of strict construction, which discouraged the use of this form of verdict. 


(3) special findings: This is a common statutory provision. Its purpose is to pre- 
vent the jury from finding an improper general verdict; it affords an indication of the 
process of reasoning whereby the jury reached a general verdict. It would always be 
accompanied by a general verdict. The questions are put to be sure the jury does not 
overlook a specific point emphasized by a party. 


(b) where the right: In trials where no such right existed, the decisions on both 
facts and laws are receivable as of course. 


(1) declarations: These are sometimes called “propositions,” but more commonly 
declarations. They are analogous to instructions in a jury trial, and are for the pur- 
pose of preserving the questions of law for review. 


(2) special findings: These are analogous to a special verdict in a jury trial. 
(3) interrogatories: These are analogous to special findings by the jury under 


subsection (a) (3). They supplement the general finding of the court for one party or 
the other. - 


Sec. 6. DRAFT. A copy of the draft of such instructions, declarations or 
interrogatories, shall be submitted to opposing counsel sufficiently early in the trial 
to enable them to examine the same before the time for objecting to the judge’s in- 
structions. 

Compare Rodenbeck Act, s. 39; Massachusetts rules 45; Connecticut rules 114. 
Sufficiently early: Counsel are entitled to have an opportunity to study the requests 


made in order to be able to object intelligently to the judge’s instructions, under the 
provisions of Section 12. . 


Sec. 7. SUMMING UP. In a jury trial, after counsel have completed their 
arguments the judge may orally sum up the evidence (and may) (but shall not) 
comment upon it to the jury, and may then instruct the jury orally upon the law 
applicable to the facts, unless both sides request such instruction to be written. 


may orally: it has always been discretionary with the court even’ where it has the 
power. It is not under any circumstances obligatory to sum up evidence to the jury. 
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sum up: In some states the judge is not permitted to do this. In about half he is. 
The Directors favor the power to sum up because they believe that the jury after 
hearing counsel have a confused notion of the evidence, and the judge should at least 
recall to them what the evidence was, with the weight of an impartial review. 


comment: The directors leave the prohibition upon comment in the alternative, 
although the board is unanimous in its own approval of the power to comment. The 
alternatives are leff in the section because of the irreconcilable differences of opinion 
existing in the various jurisdictions. The strongest reason why the court should have 
power to comment is that it should be able to correct fallacious argument by counsel. 


the jury orally: The reasons are sufficiently obvious. Under the practice in many 
jurisdictions, the jury are confused by a mass of written instructions so framed as to 
be difficult to understand. The written instruction also imposes great labor on the 
judge, as if he strikes out on an original line he must formulate the instruction in 
writing himself; the practical result is that the trial judge is likely to accept without 
change written instructions as framed by counsel, which are frequently drawn to test 
the judge’s knowledge of the law, rather than to aid the jury in deciding facts. Indeed 
the practice of writing of instructions has developed a new art of special pleading. 
It is largely used to get errors in the record. Apart from this there is the advantage 
of direct discourse to the jury in an oral instruction, and the ability of the judge to 
make explanations which are valuable. 


unless both sides: It is fair to grant a written instruction if both sides unite in 
asking it. This might also be a protection if both sides lacked full confidence in the 
ability of the judge to frame a correct oral charge under the circumstances. 


Sec. 8. DECLARATIONS. In a trial without a jury, after counsel have com- 
pleted their arguments, the judge, in addition to making specific declarations of 
law as requested, or in lieu of any or all of those requested, may make oral declara- 
tions of the law applicable to the facts. 


in addition: If the judge accepts requests made he marks them as provided in 
Section 9; if he rejects them this gives him an opportunity to indicate his view of the 
law without modifying and tinkering with the written requests. 


oral: No writing is necessary in these cases, as the stenographer takes down the 


judge’s words. 


Sec. 9. REFUSAL. In either case he shall state which, if any, of the re- 
quests for instructions or declarations presented, if any, he refuses and shall mark 
each “Given,” or “Refused,” as the case may be. 


Compare Rodenbeck rules 261; Indiana Code, s. 559. 


shall mark: The requests then become part of the record with the judge’s notation 
as made. 


See. 10. DIRECTIONS. The judge shall in his discretion direct the jury 


(a) to pronounce generally upon all of the issues, or separately on specific 
issues, in favor of either the plaintiff or the defendant; or 
(b) to find a special verdict upon all the facts as established by the evidence, 
stating such facts without the evidence, so that nothing remains to the 
judge but to apply the law; or 
(c) to return special findings of fact in answer to written interrogatories, to- 
gether with a general verdict. 

Compare Rodenbeck Act, s. 38; Rodenbeck rules 28t; Missouri Code, s. 1988-90; 
California Code, s. 608-9; Indiana Code, s. 559; New Jersey rules 110; Connecticut R. S., 
s. 753. 

all the issues: This is the ordinary general verdict. 

specific issues: The jury is asked to say yes or no to certain questions. This is 


not a special verdict. See note to Section 5. It is appropriate where the court sepa- 
rates the issues in a case. 
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Sec. i. EXCEPTIONS. It shall not be necessary to take formal exception 
at any time in the course of a trial. Requests or objections properly made shall be 
sufficient to preserve a question for review. 


Compare New York Code, s. 992; Rodenbeck Act, s. 35; Rodenbeck rules 287; 
Massachusetts rules 46; California Code, s. 646, 648; Indiana Code, s. 561, 658; Connec- 
ticut rules 74. 


exception: The exception has become a pure formality. When a distinct ruling 
has been made on a question of law, there is sufficient matter upon which to base a 


review. The exception adds nothing to the objection, in particularizing the ground 
for complaint. 


Sec. 12. CHARGE. In a jury trial either party may, before the jury retire, 
object to any portion of the judge’s instructions, and request a modification or with- 


drawal of such portion. In the absence of such objection a party shall be deemed 
to have waived any right to raise such objection on appeal. On appeal objections 
to the judge’s instructions shall be limited to those so raised. 


Compare New York Code, s. 995; Indiana Code, s. 560; Connecticut rules 115. 


modification: This is the present federal practice. It is a matter of fairness to 
allow the judge to°correct an error which might have escaped his attention. This 
section makes the right clear and avoids some errors which subsequently might appear. 


waived: This puts a compulsion upon fair efforts by counsel to correct errors in 


the instruction without delay. 


Sec. 13. WAIVER. Failure to object to the judge’s instructions shall not, 
however, be deemed to waive any right to appeal on the ground of his failure or 
refusal to require a verdict in the form requested. 


shall not: This preserves the right of review on a fundamental ground without the 


necessity for formal objection. 


For Majority Verdicts 


One might. think that the writer is 
firmly of the opinion that a jury trial is 
infallible. I do not think so. I believe 
justice would be better served by a jury 
of three or five judges, sitting in banc 
for the trial of all classes of legal actions, 
criminal or civil, and that the many times 
farce of trial by jury should be abolished. 
It is, however, made a farce many times 
out of ten by the act of the thirteenth 
juror. That juries do err, and make 
grievous mistakes, and give some mar- 
velous and wonderful verdicts, cannot be 
denied, but they are no more given to 
error than the one—the thirteenth juror, 
as the vast number of reported cases in 
the appellate courts will prove. 

The thirteenth juror is the controlling 
verdict-maker. Not alone is the thirteenth 


juror the controlling dictator, for when 
the verdict goes up on appeal his verdict 
is often defeated by the appellate court, 
who may all concur, or may render a 
Scotch judgment,—a majority verdict, 
and just here we may ask, Why should we 
not have Scotch verdicts ab initio from 
our juries? How often we see cases re- 
ported where seven, nine, and eleven ju- 
rors have agreed. The majority judgment 
would save a vast amount of expense to 
the state in criminal trials and the con- 
testants in civil suits. 

Thousands of cases at law are decided 
in the appellate court even up to the 
United States Supreme Court by a ma- 
jority verdict, and such verdicts are based 
on law and evidence presented.—Willis 
Barnes in Case and Comment, Vol. XXIV, 
No. 10, p. 807. 
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Short Cuts in Procedure Accomplished by | 
Agreement 


In the case of Chicago Savings Bank 
and ‘Trust Company against the Nebraska 
Electric Company in the United States 
District Court at Omaha, heard by B. H. 
Dunham, Master in Chancery and Judge 
Woodrough, a bill was filed to foreclose 
the trust deed on electric light plants se- 
curing numerous bonds. Certain creditors 
filed intervening petitions claiming a 
priority lien in equity on the ground that 
‘there had been a diversion of income and 
that the materials furnished by the credi- 
tors were for current operating expenses, 
and also that the after-acquired property 
clause of the mortgage was invalid and 
that after-acquired property was not sub- 
ject to the mortgage. The determination 
of the issues of fact raised by the inter- 
vening petitions involved an elaborate in- 
vestigation of what property was after- 
acquired, what materials the interveners 
had furnished, what they had been used 
for, and a general examination of the ac- 
counts of the defendant corporation to as- 
certain whether there had been any di- 
version of income. 

It was apparent to both parties that 
this would involve a prolonged hearing 
before the master, the examination of a 
great many books and the calling of a 
good many witnesses. For the purpose of 
saving the expense of such a hearing and 
also the time which would be consumed, 
all parties in interest stipulated that a 
certain expert accountant, in whose in- 
tegrity and fairness both sides had con- 
fidence, should make an investigation from 
the books and records of the corporation 
and from such ex parte statements of of- 
ficers and employees of the corporation 
as he should deem necessary in order to 
ascertain the facts on the issues involved. 
These were as precisely set forth in the 
stipulation as was possible. It was further 
stipulated that the report brought in by 
the accountant should be received in evi- 


dence under the stipulation, provided that 
the accountant himself and all’ persons 
from whom he derived any information 
should present themselves and be subject 
to cross-examination by all parties to the 
litigation. The stipulation also provided 
for the payment of the expense of this in- 
vestigation by the parties to it. 

The plan worked to the satisfaction of 
all parties concerned. The accountant 
made his investigation and upon the hear- 
ing the accountant’s report was intro- 
duced in evidence and the accountant was 
cross-examined by the parties on both 
sides, and then the two operating officers 
from whom he had derived information 
and who gave such information as of 
their own knowledge were placed upon the 
stand and cross-examined by the parties 
in interest. This procedure required only 
three days before the Master as against 
what all agreed would have been three 
or four weeks before the master had not 
this method of procedure been adopted. 
The right of cross-examination by both 
sides was ample protection to elicit ex- 
planations and modifications, so that the 
actual facts of the situation were obtained 
to the satisfaction of all concerned. 


II. 


In the same case the entire hearing on 
all the issues on amended petitions of in- 
tervention required some four weeks and 
at least 2,000 pages of testimony was 
taken before the master presented by 
depositions, and there were approximately 
200 exhibits, many of them lengthy. In 
the ordinary course the argument at the 
close of the evidence would have consumed 
before the master five or six days. The 
master would then have considered the 
evidence and the arguments and made his 
report after which objections would have 
been taken to the master’s report, con- 
sidered by him and sustained or overruled. 
If sustained the matter would then have 
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gone before the judge on exceptions to 
the master’s report, and the burden would 
have been placed upon him of consider- 
ing in some manner the bulky record and 
hearing the arguments over again in large 
part at least in order to come to a con- 
clusion. Again in order to save time and 
expense and shorten up the hearing it 
was proposed to the judge that he sit with 
the master in the hearing of the final 
arguments upon all the evidence taken 
hefore the master. To this request the 
judge acceded, and when the time came 
for the final arguments, the judge and the 
master sat together during a five-day argu- 
ment. The judge in this way not only 
heard a complete review of the law and 
the evidence by counsel at the same time 
with the master, but through conferring 
with the master he was able to make a 
satisfactory check on statements of coun- 
sel regarding the evidence and to read for 
himself such important parts of the evi- 
dence as seemed necessary. 

The result was that when the master’s 
report was handed down it was accom- 
panied by an opinion of the court dealing 
with his approval or disapproval of the 
findings of the master, and the argument 
of objections and exceptions was entirely 
in the nature of a motion for a rehearing 
at the conclusion of which the decree was 
entered as indicated by the Court. A sav- 
ing of time and expense to all parties in- 
cluding the judge by this simple method 
of procedure amounted to a very consid- 
erable number of days besides enabling 
counsel to present the whole matter be- 
fore the master and the judge while the 
evidence was fresh in the minds of all 
who had taken part in the hearing. 


In the case of Bacon vs. Bank of Mon- 
treal pending in the Circuit Court of 
Cook county, Chicago, Bacon sued the 
bank for paying out money on forged 
checks. The defense on the facts was that 
the plaintiff had left checks signed in blank 
with his confidential clerk, who had used 
such checks fraudently by filling in such 
amounts as he wished to draw, securing 


the money and appropriating it to his 
own uses. After an expensive trial lasting 
over three weeks the jury brought in a 
verdict for the defendant. The court, how- 
ever announced his determination at a 
subsequent date to grant a new trial, be- 
cause in his opinion the verdict was mani- 
festly against the weight of the evidence. 
In other words, he became convinced that 
upon the record as made a verdict should 
have been directed for the plaintiff. 

Both parties were anxious to avoid the 
expense of a new trial. Counsel for the 
plaintiff apparently felt that upon the 
same evidence the jury would bring in the 
same verdict, To counsel for the defend- 
ant it was obvious that if the court deemed 
it proper to take the case from the jury it 
was useless to go through a new trial just 
to secure such a ruling. 

The parties therefore stipulated that at 
the expense of each the record of the for- 
mer trial should be written up exactly 
as it occurred with all the rulings of the 
court on the evidence; that when so writ- 
ten up it should be introduced upon the 
new trial as the sole and only evidence in 
the case, each party being in the same po- 
sition with regard to the presentation of 
evidence and objections as appeared in 
the transcript and the rulings of the court 
to be the same. Then it was provided that 
if the court should direct a verdict for the 
plaintiff and if the defendant should take 
up on appeal the judgment entered pur- 
suant to such direction and should re- 
verse the same on the ground that there 
was sufficient evidence to go to the jury, 
then by the agreement of the parties either 
in the Appellate Court if that were pos- 
sible or if not upon the remanding of the 
case to the trial court for a new trial, 
judgment was to be entered for the de- 
fendant. 

There were other provisions of the stip- 
ulation which were necessary for the par- 
ticular case, but the above was the essen- 
tial principle of it. It will be noticed that 
the parties could not consent that the 
judge should direct a verdict for the plain- 
tiff because that would cut off the right 
of appeal, so the stipulation was simply 
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worded that if he did so and a judgment 
was entered and appealed from and re- 
versed the judgment for the defendant by 
agreement should be entered. It will be 
observed also that this scheme accom- 
plished precisely what was accomplished 
under the English practice of taking a 
verdict of a jury subject to the opinion 
of the court en banc or subject to a rule 
nist that the verdict was to stand unless 
cause were shown why it should not be 
set aside and judgment entered for the 
other party. 

The above short cuts are suggested for 
the consideration of lawyers because they 
have been worked out practically and put 
into operation under my observation and 
have operated admirably. The fact is 
that many such short cuts in expediting 
the litigation can be arranged if counsel 
are disposed to do so and have enough 
confidence in their views not to be fright- 
ened at what appears at first to be some- 
what of a novelty. —Albert Kales. 


Pensions for Federal Judges: 


The editor of the Central Law Journal' 
comments upon two obvious needs of the 


federal judiciary. One is for higher sal-- 


aries and the other for an old age re- 
tirement plan. There is now a bill in 
Congress providing for an increase of 
the salaries of District Court judges to 
$7,500 and of Circuit judges to $8,500, 
which has been passed by the House.’ 

In some of our larger cities federal 
court judges are paid*only half as much 
as local judges. We do not say that they 
should receive as much, because they are 
free from election expenses and have se- 
curity of tenure. But they should receive 
enough to permit them to live in a dig- 
nified manner and to save something, nor 
is it a valid argument against higher sal- 
aries that it is possible to secure the serv- 
ices-of good judges under the present rate 
of pay. 

But our legislators continually ignore 

1Vol. 88, No. 4, p. 61. : 
2According to newspaper reports, the bill has be- 


come a law and a roundabout means is provided 
for inducing superannuated judges to retire. 


the obvious fact that there is a great dif- 
ference in localities. In most places where 
federal judges live $6,000 is ample pay. 
Congress appears to lack that degree of 
legislative proficiency which would enable 
it to make this simple distinction between 
judges in small cities and those in large 
ones. If the present bill is defeated it will 
undoubtedly be due to this fact and there 
is even reason for holding that it should 
be defeated for this reason. 

A system of life tenure without a prac- 
tical retirement provision is equally ama- 
teurish. The editor of Case and Comment 
suggests that the president should be em- 
powered to retire judges who have reached 
the age of seventy and are physically unfit. 
We are proposing now to empower the 
United States Supreme court to make 
rules of practice and procedure for the 
federal trial courts. The idea of confer- 
ring rule-making authority on the courts 
generally is recognized as the right way 
out of the procedural morass. If courts 
are to be trusted to perform this im- 
portant function (and what power can do 
it better?) why should they not also pos- 
sess sufficient “lo¢al self-government” to 
control the matter -of retirements? 

That evil frequently results from our 
present unregulated system, and that it 
is always potential cannot be denied. The 
judge whose powers are waning is the 
least dependable person to determine 
when retirement should come. As a leg- 
islative problem this is not quite so easy 
as the matter of adapting salaries to the 
scale of living in various localities, but 
the principles involved are simple and it 
takes but little ingenuity to apply them. 
Compulsory retirement should not depend 


“upon age at all, but upon fitness. The 


amount of the retirement pension should 
depend upon the number of years of serv- 
ice. The decision should be made by the 
judge’s own colleagues, who can best be 
trusted to know all the facts and to act 
justly both to the incumbent and to the 
public. The decision should be made by a 
properly constituted authority of a court 
which is sufficiently organized to be able 
to discharge the necessary administrative 
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duties of the court in a responsible man- 
ner. 

A defect in judicial administration has 
to become conspicuous before a legisla- 
ture can be moved to act. After tedious 
delays the situation is often dealt with 
in a clumsy manner. Less conspicuous 
matters are often without remedy. 

Congress and all of the state legisla- 
tures are constantly widening the scope 
of their activities. This is inevitable and 
it provides another reason for requiring 
the courts to take the initiative in making 
rules and in administering the details of 
their business. 

The state-wide judicature act in Bul- 
letin VII-A of this Society contains a 
provision on retirement and _ pensions 
which suggests the ease with which the 
matter can be controlled in an organized 
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court. The act says (sec. 148) that each 
judge and master of the Superior Court 
division “upon having served at least ten 
years and having reached the age of sixty- 
five years, shall be entitled to retire upon 
half pay during the remainder of his life. 

“Each judge and Master upon having 
served twenty years and having reached 
the age of seventy years, shall be entitled 
to retire upon full pay for the remainder 
of his life. [This furnishes sufficient in- 
centive for the incumbent to work until 
seventy years of age. | 

“Provided, however, that any judge or 
master who shall be entitled to retire upon 
half pay or full pay (except justices of 
the Supreme Court division) may be so 
retired by the Judicial Council upon the 
request of the Chief Justice for the good 
of the service.” 


Act Conferring Rule-Making Authority 


As the principle of regulating pro- 
cedure through the rule-making power of 
the courts gains ground throughout the 
country there appears need for a concise 
and comprehensive draft act on this sub- 
ject. In recognition of this need the fol- 
lowing bill was drafted and has been in- 
troduced in the Illinois legislature as an 
alternative to be pressed in case the legis- 
lature refuses to enact practice acts con- 
taining rule-making authority introduced 
on behalf of the Illinois State Bar Asso- 
ciation. 

ILLINOIS.—Proposed act confirming the 
rule-making power in the Supreme Court. 
Section 1. The Supreme Court shall have 

power, and it shall be its duty: 

1. To prescribe rules of civil practice and 
procedure in the appellate and trial courts 
of record of the State. 

2. To prescribe forms applicable to such 
rules. 

3. To prescribe generally by rules of court 
the duties and jurisdiction of masters in 
chancery. 

4. To make rules and regulations: 

(a) For regulating the terms, sit- 
tings and vacations of the appellate 
and trial courts of record of the State. 

(b) For regulating the duties and 
mode of conducting the business of 
the clerks and other officers of such 


courts. 


Section 2. Any rule adopted by the Su- 
preme Court may be altered from time to 
time, or rescinded, in such manner as the 
court may deem proper. Rules shall be 
adopted and promulgated in such manner, 
and shall take effect at such time, as the 
court may deem expedient. 

Section 3. The existing rules regulating 
the practice and procedure in the appellate 
and trial courts of record of this State, 
whether the same be effective by reason of 
any or all acts of the General Assembly or 
otherwise, are hereby repealed as statutes, 
and are by this act constituted and declared 
to be operative as rules of court regulating 
the practice and procedure in the appropriate 
courts, but subject to the power of the Su- 
preme Court herein conferred by this act 
to make, alter and rescind all such rules. 


Note—The intention must be to confer 
plenary power over procedural rules and 
to direct the Supreme Court to assume 
full responsibility. The legislature can- 
not divest itself of this rule-making power, 
incidental to true legislative power. Sub- 
sequent to the passage of this act the leg- 
islature can make any enactment it may 
consider proper with respect to practice 
and procedure, and may so annul any rule 
adopted and established by the Supreme 
Court. 

A common practice is to confirm the 
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rule-making power in a body of judges 
and provide that the rules established 
under this power shall supercede any ex- 
isting statutes. This has serious theo- 
retical objections, viz. : 

1. It makes practice comprise three dis- 
tinct categories: a. the former statutes; 
b. the new rules; and c. such subsequent 
statutes as may be enacted. 

2. If a subsequent enactment by the 
legislature annuls a rule of court, the 
the court possesses power, apparently, to 
make another rule, or establish the an- 
nulled rule, to supercede the statute. This 
is an anomaly, not likely to occur, but 
one which should be rendered impossible. 
Controversy between the legislature and 
the courts would be likely to result in the 
precipitate repeal of the act confirming 
rule-making powers, possibly depriving 
the courts of the small measure of rule- 
making which has always been invoked, 
and with much need. 

By repealing the existing statutes cov- 
ering the entire field of procedure, there 
remains at the outset a clear field for the 
courts. The repealed statutes stand as the 
first rules of court. They can be altered, 
modified and welded into .a consistent 
scheme part by part as the need arises. 
Changes in the practice will be at a min- 
imum at all times and at the beginning 
of the new regime the legal profession 
is not confronted by any innovations what- 
soever. The old practice is simply left 
with all its usefulness but subject to that 
sympathetic interpretation which makes 
one of the strongest arguments in favor 
of the principle of the rule-making power. 
Henceforth there will be only one cate- 
gory of rules and less invitation to the 
legislature to interfere in this field. And 
yet the legislature is not divested of anv 
power, but can enact rules if, in its 
opinion, the judges are not wisely exer- 
cising the rule-making power. Under such 
a status the parliament of Ontario has not 
dabbled in procedural legislation at all 
in a period of thirty-six years, during 
which time the judges have, of their own 
initiative, twice accomplished a general 
revision of rules. 


It may be felt that for the supreme 
court to make rules “for regulating the 
terms, sittings and vacations of the... 
trial courts of record of the state” would 
impose upon the reasonable autonomy of 
these courts with reference to minor points 
of administration, in which case the ex- 
ception could be added that the rules so 
made should not interfere with the trial 
court’s right to make rules for the orderly 
disposition of its business. 

The text of similar acts is given be- 
low: 


ILLINOIS.—5ist General Assembly. Senate 

Bill No. 16. 

Section 85. Supreme Court to adopt rules. 
The Supreme Court shall have power and it 
shall be its duty, to adopt and put into effect 
rules regulating the practice and procedure 
of courts of record of orfginal jurisdiction 
in all actions at law, as well as in all 
special statutory proceedings, other than 
rules applicable to changes of venue, which 
may not conflict in any matter of substance 
with the provisions of this act. Such rules 
shall be adopted and promulgated in such 
manner, and shall take effect at such time, 
as the court may deem expedient. Any rule 
adopted by the Supreme Court may te 
rescinded, altered or amended from time to 
time, in such manner as the court may deem 
proper. 

Section 86. Supreme Court to prescribe 
forms. It shall be the duty of the Supreme 
Court, prior to the first day of August, 1920, 
to prescribe and cause to be printed and pub- 
lished, suitable forms of pleadings, process, 
notices, affidavits and all other paper which 
may be used in the prosecution or defense 
of actions regulated by this act, or by the 
rules of the Supreme Court adopted in pur- 
suance of this act, which forms shall be as 
brief and concise as may be practicable, 
omitting all unnecessary verbiage, and the 
forms so prescribed shall be thereafter used 
in all the courts of this State in all cases 
in which they may be applicable, and the 
Supreme Court shall have power to change 
or modify, from time to time, the forms 
so prescribed, and to prescribe new forms in 
addition thereto. 

Section 87. Power of other courts to adopt 
rules—judicial notice. All courts of record 
of this state shall have power to adopt all 
such rules regulating the practice and pro- 
cedure in such courts in all actions at law 
brought therein, as well as in all special 
statutory proceedings, other than rules ap- 
licable to changes of venue, which may not 
be inconsistent in any matter of substance 
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with the provisions of this act, or with the 
rules which may be adopted by the Supreme 
Court in pursuance of this act. Such rules 
may be abrogated by the Supreme Court on 
its own motion or otherwise. All courts 
of this state shall take judicial notice of 
all rules adopted by the Supreme Court or 
other courts of record in pursuance of this 
act 


The foregoing sections appear very sub- 
stantial at first sight, but in reality con- 
fer little rule-making power, for the bulk 
of statutory procedure, amounting to more 
than 2,500 sections, is left in force except 
in so far as it is repealed by this new prac- 
tice act, which is expressly reserved from 
alteration by the Supreme Court. 


ILLINOIS.—Municipal Court of Chicago. 

Section 20. That the judges of said 
Municipal Court shall have power to adopt, 
in addition to or in lieu of the provisions 
herein contained prescribing the practice in 
said Municipal Court or of any portion or 
portions of said provisions, such rules reg- 
ulating the practice in said Court as they 
may deem necessary or expedient for the 
proper administration of justice therein. The 
adoption of such rules shall be accomplished 
by an order signed by a majority of said 
judges, which order, when made, shall be 
forthwith spread upon the records of the 
Municipal Court and shall be printed in 
pamphlet form at the expense of the city; 
provided, however, that no such rule or rules 
so adopted shall be inconsistent with those 
provided for by this act. 

Section 51. That if the method of pro- 
cedure in any case within the jurisdiction of 
the Municipal Court is not sufficiently pre- 
scribed by this act, or by any rule of court 
adopted in pursuance hereof, the Court may 
make such provision for the conducting and 
disposing of the same as may appear to the 
court proper for the just determination of 
the rights of the parties. 


COLORADO.—Session Laws, 

ter 121. 

Section 1. The Supreme Court shall ‘pre- 
scribe rules of practice and procedure in all 
courts of record and may change or rescind 
the same. Such rules shall supercede any 
statute in conflict therewith. Inferior courts 
of record may adopt rules not in conflict 
with such rules or with statute. 

Section 2. All acts or parts of acts in 
conflict herewith are hereby repealed. 


1913. Chap- 


AMERICAN BAR ASSOCIATION.—Special 
Committee on Unifom Judicial Procedure. 
Sixty-fourth Congress, ist Session. 
7572. 
A bill to authorize the Supreme Court to 
Prescribe Forms and Rules and Generally to 


H. R. 
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Regulate Pleading, Procedure and Practice 
on the Common Law Side of the Federal 
Courts. 

Be it enacted, etc., that the Supreme Court 
shall have the power to prescribe, from time 
to time and in any manner, the forms and 
manner of service of writs and all other 
process; the mode and manner of framing 
and filing proceedings and pleadings; of 
giving notice and serving process of all 
kinds; of taking and obtaining evidence; 
drawing up, entering and enrolling orders; 
and generally to regulate and prescribe by 
rule the forms for the entire pleading, prac- 
tice and procedure to be used in all sections, 
motions and proceedings at law of whatever 
nature by the district courts of the United 
States and the District of Columbia. 

Section 2. That when and as the rules of 
court herein authorized shall be promulgated, 
all laws in conflict therewith shall be and 
become of no further force and effect. 


NEW JERSEY.—Practice Act, 1912. 

Section 33. In addition to the powers 
given in Sections 253 and 254 of the Prac- 
tice Act, the Supreme Court shall prescribe 
rules for that Court and for the Circuit 
Courts and Courts of Common Pleas to give 
effect to the provisions of this act and to 
otherwise simplify judicial procedure. Such 
rules shall supercede (so far as they conflict 
with) statutory and common law regulations 
heretofore existing. Until such rules shall 
be made, the rules hereto annexed in Sched- 
ule “A” shall be deemed to be rules of court, 
subject to suspension and amendment in any 
part thereof, by the Court, as experience 
shall show to be expedient. 
MICHIGAN.—Constitution, 1909. 

Article VII. Section 5. The Supreme Court 
shall by general rules establish, modify and 
amend the practice in such court and in all 
other courts of record, and simplify the same. 


TEXAS.—Constitution, 1875. Amended, 1891. 
Article V. Section 25. The Supreme Court 
shall have power to make and establish rules 
of procedure not inconsistent with the laws 
of the state, for the government of said court 
and the other courts of this state, to ex- 
pedite the dispatch of business therein. 
MICHIGAN.—Judicature Act, 1915. 

Section 14. The judges of the Supreme 
Court shall have power, and it shall be their 
duty, by general rules to establish, and from 
time to time thereafter to modify and amend, 
the practice in such court, and in all other 
courts of record, in the cases not provided 
for by any statute; and they shall, once at 
least in every two years thereafter, if neces- 
sary, revise the said rules, with the view to 
the attainment, so far as may be practicable, 
of the following improvements in the prac- 
tice. 

1. The abolishing of distinctions between 
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law and equity proceedings, as far as prac- 
ticable. 

2. The abolishing of all fictions and un- 
necessary process and proceedings. 

3. The simplifying and abbreviating of 
the pleadings and proceedings. 

4. The expediting of the decisions of 
causes. 

5. The regulation of costs. 

6. The remedying of such abuses and im- 
perfections as may be found to exist in the 
practice. 

7. The abolishing of all unnecessary forms 
and technicalities in pleading and practice. 

8. To effectually prevent the defeat or 
abatement of any civil suit, ex contractu, for 
either any non-joinder or misjoinder of 
parties, where the same can be done con- 
sistently with justice. 

9. To provide for all necessary amend- 
ment of process, pleadings or other proceed- 
ings in such case, and 

10. To provide the manner by which a 
discontinuance may be entered against 
parties improperly joined in any suit, and 
py which parties improperly omitted may be 
joined in the suit, and brought in to answer 
thereto, if within the jurisdiction of the 
court. 


ENGLAND.—Judicature Act, 1875. 

Section 17. (part of). The Supreme Court 
may at any time, with the concurrence of a 
majority of the judges thereof present at 
any meeting for that purpose held (of which 
majority the Lord Chancellor shall be one), 
alter and annul any rules of court for the 
time being in force, and have and exercise 
the same power of making rules of court 
as is by this section vested in Her Majesty 
in council on the recommendation of the 
said judges before the commencement of this 
Act. 

All rules of court made in pursuance of 
this section shall be laid before each House 
of Parliament within such time and shall 
be subject to be annulled in such manner as 
is in this Act provided. 


Publicity for American Bar 
Association 


The American Bar Association has a 
committee on Publicity of which Mr. 
Charles A. Boston, 24 Broad street, New 
York City, is chairman. The committee 
has been formulating a plan which con- 
templates that news of immediate public 
interest, proper to be transmitted to the 
daily press, shall be received by the chair- 
man and transmitted to the various press 
agencies, as heretofore, but this shall be 
supplemented by systematic efforts to com- 


municate generally the news of the Asso- 
ciation to the periodical press interested 
in matters of current opinion, including 
all law journals, current magazines and 
daily newspapers. 

A tentative mailing list of about 1,030 
names has been prepared. After consulta- 
tion with Judge Bond, chairman of the 
committee on Publications, Mr. Philip B. 
Perlman, an assistant attorney general of 
the state of Maryland, and formerly city 
editor of the Baltimore Evening Sun, has 
been engaged to supervise the preparation 
and mailing of this information. It is 
hoped that all matters of public interest 
will thus reach the editorial mind and 
the interested public and that the influ- 
ence of the association may be enhanced. 


Jargon in Pleadings 

The Central Law Journal [vol. 87, No. 
13] publishes the following crisp letter 
from J. H. Rockwell, Esq., Springfield, 

It was De Quincy, we believe, who wrote 
of murder as a fine art. The United States, 
it would seem, treats it as a means of 
legal acumen. In almost every state in 
the Union an indictment for murder—or 
any other indictable offense, for that mat- 
ter—contains words enough to fill a 
column of an ordinary sized ‘newspaper, 
and sounds like the incoherencies of de- 
mentia. Here is an example: 

“That the said A. B. C. a certain pistol 
then and there charged with gunpowder 
and leaden bullets, which said pistol he, 
the said A. B. C. then and there in his 
right hand had and held, then and there 
unlawfully, purposely, and of deliberate 
and premeditated malice, did discharge 
and shoot off to, against, and upon the 
said D. C., with the intent aforesaid, out 
of the pistol aforesaid, by the force of 
the gunpowder aforesaid, by the said A. B. 
C., with the leaden bullets aforesaid, out 
of the pistol aforesaid, then and there 
shoot off and discharged as aforesaid, him, 
the said D. C., in and upon the upper 
right side of the back of him, the said 
D. C., then and there.” 

The example, it is needless to say, is 
genuine, and is not quite as meaningless 
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as it looks. It explains, in part, the theory 
of justice alluded to above, which turns 
a murder trial—or the trial of any other 
weighty cause—into a game of skill be- 
tween opposing lawyers. The slightest 
variation from statutory form, loses the 
game, and no fact is better known than 
the fact that crimes of the most heinous 
character, have many times gone unpun- 
ished, solely on account of some trivial 
verbal omission in the indictment. 


In Canada they do things differently— 
and the doing stands ve.y much to their 
credit. An indictment there, reads like 
this: “The jury of our lord, the King, 
presents that A. B. C. on the tenth day 
of May, One Thousand Nine Hundred and 
Seventeen, at the city of Winnipeg, in 
the Province of Manitoba, murdered D. 
C.” Here the procedure concerns itself 
with the offence, not the possibilities of 
legal sport. 


Promoting Commercial Arbitration 


Efforts to promote commercial arbitra- 
tion are meeting with success in Chicago. 
The Chicago Association of Commerce has 
placed the subject foremost in its 1919 
reconstruction programme. In New York 
and in Michigan efforts are being made to 
revise arbitration laws. 

The Journat for August, 1918 (vol. 
IT, No. 2), deals with this subject at 
length, giving the full text of the Illinois 
arbitration act and the rules adopted by 
the Central Committee to Promote Com- 
mercial Arbitration. One of the methods 
adopted by the committee to inform the 
public concerning arbitration was to cir- 
culate among members of trade associa- 
tions the following compact statement of 
the subject: 


MR. BUSINESS MAN 


DO YOU KNOW 

that the Arbitration Act of the State of 
Illinois was so revised by the 1917 Legis- 
lature as to make it possible to have your 
business disputes adjudicated justly and 
speedily outside of court? Under these cir- 
cumstances, why waste time, energy and 
money in court trials? There is a better 
way; it is known as 


COMMERCIAL ARBITRATION 
What It Is 


Commercial arbitration is a modern 
method for adjudicating the controversies 
which arise in the course of ordinary busi- 
ness relations; it is accomplished through a 
business man’s court; the findings of the 
arbitrator have the full force of a court 
judgment; the proceedings are according to 
the statute and the regularly adopted rules 
arbitration. 


What It Is Not 


Commercial arbitration must not be con- 
fused with the arbitration of labor troubles 
—of controversies between employers and 
employees. It is an entirely different thing. 


The Reasons For It 


There are four principal reasons for adopt- 
ing commercial arbitration 
~ 1. It is quicker than court procedure. 
Your case never has to wait on a crowded 
court calendar. It can be disposed of im- 
mediately under arrangements convenient 
to all concerned. 

2. It is cheaper than court procedure. 
Many business disputes are readily deter- 
mined without employing lawyers. Every 
step is direct and at a minimum of cost, just 
like any business undertaking. 

3. It provides an expert who has qualified 
for the case submitted, by long experience 
in the particular trade involved. No judge 
and jury can possibly understand the pre- 
cise nature of many business deals as well 
as a business man of long training in the 
particular trades. Instead of ignorance and 
delay and muddling on the part of untrained 
jurors commercial arbitration affords for 
the first time an expert tribunal. 

4. It does not result in enmity between 
the parties, as does the ordinary law suit. 
On the contrary it permits of continuing the 
ordinary relations of buyer and seller while 
and after the difference is being adjudicated. 


No Mere Substitute 


Commercial arbitration is a modern sub- 
stitute for court trials, but it does not exist 
merely because courts are dilatory; its chief 
claim is that it affords a better, more ex- 
pert and business-like method and more just 
results, than regular court trials. 
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How to Begin 


The parties to an arbitration sign an agree- 
ment to arbitrate their dispute, after it has 
begun, or in advance, in accordance with the 
formal rules adopted by their trade associa- 
tion, or with the rules adopted by the Cen- 


tral Committee to Promote Commercial 
Arbitration. 


The parties then agree upon one arbitrator 
(or if preferred, upon three) making their 
selection from a public list of experts in 
their particular trade, or selecting anybody 
else, if they wish. The procedure is then 
in accordance with the formal rules and 
under the direction of the arbitrator. The 
proofs are presented and the arbitrator makes 
his finding of facts, which, upon being filed 
with a court, constitute a valid judgment, 
enforceable by the court officers like any 
judgment. 

Points of Law 


If there is disagreement as to the law in- 
volved, the arbitrator will refer the disputed 
point to the court (in Chicago, the Municipal 
Court) for immediate determination, and 
will be guided by the decision rendered. 


Appeals 


Under the arbitration law the same oppor- 
tunity exists for the correction of any error 
on the part of arbitrator or court by appeal 
to the Appellate or Supreme Court as in or- 
dinary litigation today. 


Who Pays the Costs? 


The parties may, in their submission of a 
controversy, agree upon the amount to be 
paid the arbitrator. In the absence of agree- 
ment the law allows the arbitrator $3.00 a 
day, which is to be paid by the party in 
whose favor the award is made, and subse- 
quently collected with other costs, if any are 
awarded, from the losing party. Any serv- 
ices rendered by court officials are to be paid 
for the same as in ordinary suits. This 
means that adjudication is to be had at 
cost. There is no incentive to delay and pile 
up fees and expenses. Witnesses will be 
heard at convenient times and very expedi- 
tiously. 

Based on Law 


The arbitration act of Illinois was re- 
vised by the 1917 legislature at the request 
of the Chicago Association of Credit Men 
and is believed now to be the best act of its 
kind in any state or country. (Laws of Illi- 
nois for 1917, page 202.) In no other juris- 
diction is there provision for the immediate 
determination of points of law by a court. 


What Court 


In agreeing to arbitrate the parties may 
name any court as the one to which points 


of law will be submitted, and if no such 
choice is made the arbitrator will submit 
points of law which may arise to the court 
having jurisdiction over the subject matter. 
In Chicago the Municipal Court, Circuit, Su- 
perior and County Courts will be available 
for practically all such purposes. 


Court and Business World Linked Together 


When the Chicago Association of Credit 
Men organized an Arbitration Bureau and 
adopted rules the Municipal Court recognized 
the importance and worth of the movement 
and adopted a rule (number 35) providing 
for submission.of points of law. When any 
such point is submitted Chief Justice Olson 
will forthwith assign for its prompt decision 
a specially qualified judge. Under this sys- 
tem the business world and the court are 
linked together for the most expert, just and 
economical method ever devised for adjudi- 
cating commercial disputes. The parties get 
the best service in ascertaining facts and the 
best judicial service in deciding points of 
law. This method frees the court from a 
kind of work for which it is not, and can- 
not be, well equipped, and gives it a greater 
opportunity for accomplishing its own pe- 
culiar and necessary work in the community. 


Is This an Experiment? 


There is practically nothing experimental 
in this entire program. The submission of 
commercial disputes to one or three arbi- 
trators, sometimes trade experts, and some- 
times commercial lawyers, has been em- 
ployed very generally for the past fifty years 
in the greatest commercial centers of the 
world. Chicago business men ‘engaged in 
over-seas trade know that arbitrations are 
the usual practice in London, Liverpool, 
Hamburg, Berlin, Paris and other cities, In 
London over 100,000 arbitrations are held 
every year and the custom has grown until 
in recent years there are almost no commer- 
cial causes in the English courts. This is 
one reason why English courts keep abreast 
of their work with so few judges, and one 
reason for London’s supremacy in the world’s 
trade. 

Experience in U. S. 


Realizing the necessity for freeing com- 
merce from the burdens of court litigation 
the Chamber of Commerce of the United 
States recently perfected arrangements for 
the arbitration of disputes arising between 
citizens of the United States and citizens of 
the Argentine Republic and the Chamber of 
Commerce of the United States and the 
Chamber of Commerce of Buenos Aires have 
published their respective lists of arbitrators. 
The New York Chamber of Commerce is 
also taking steps to have the New York ar- 
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bitration act revised and to bring about the 
general adoption of this modern practice. 


What Is New Here? 


The new feature in the Illinois law is the 
one which permits of getting a decision on 
points of law before the award is made. In 
other states the arbitrator must decide both 
on law and facts, and then, if he has erred, 
the court corrects his error later. The IIli- 
nois plan is believed to be a step in ad- 
vance. 

Duty of Trade Associations 

Encouragement of arbitration is a natural 
duty of all trade associations on behalf of 
their members. Aside from the economy 
and essential justice it makes for friendly 
relations among the members. 

How ‘Associations Can Assist 

In every trade association there should 
be a committee or bureau on arbitration 
with power to adopt rules and generally to 
supervise the work. The committee can 
publish the names of members willing to 
serve as arbitrators with a statement of the 
particular lines with which they are specially 
conversant. The committee can encourage 
members to include in all contracts between 
themselves and with their customers clauses 
providing for the submission of controver- 
sies, and assist in selecting arbitrators. The 
contracts should also provide that arbitra- 
tion shall be in accordance with the rules 
of the association in which one, or both of 
the parties, is a member. 


What Has Been Done 


The Chicago Association of Credit Men 
has taken the initiative in securing the new 
legislation and encouraging arbitration. At 
a meeting called by the Credit Men it was 
voted to invite all of the trade associations 
of Chicago to participate through their secre- 
taries in a league for arbitration to be 
headed by Chief Justice Harry Olson as 
chairman. Judge Olson has appointed as an 
executive committee C. R. Dickerson, secre- 
tary of the Chicago Association of Credit 
Men, Herbert Harley, secretary of the Amer- 
ican Judicature Society, and Abram E. 
Adelman, Esq., of the Chicago Bar, as secre- 
tary of the committee. 

The Next Step 

Every business man should see that the 
organization of which he is a member gives 
consideration to this matter as soon as pos- 
sible. 

Further Information 


Any person who wishes fuller information 
concerning the history and success of com- 
mercial arbitration may obtain, on applica- 
tion to the American Judicature Society, 31 
West Lake street, its Bulletin No. XII, com- 
prising 72 pages. 
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Judicial Self Government 


There is continual agitation for reform 
in judicial procedure, an agitation so 
general as to be of itself the strongest evi- 
dence of the need of reform. But always 
in the foreground is the idea that reform 
is to be effectuated by some form of legal 
enactment. The judges are considered to 
be competent and worthy to pass on 
the most important questions involving 
human life, liberty and property. Their 
powers are so broad that only unlimited 
confidence can justify their bestowal. Yet 
these same men are apparently considered 
quite incapable of regulating their own 
procedure. Legislative assemblies adopt 
their own rules; executive commissions 
formulate and alter procedure at their 
discretion, but the path of the judiciary 
must be marked out and fenced by a mul- 
titude of legal provisions. The very in- 
elasticity of statutory procedure, the im- 
possibility that it can be the best and 
shortest method of proceeding in every 
case, is not the least of the ills which need 
reform. Yet with the unquestioned success 
of the federal equity and admiralty sys- 
tems before them, legislators hesitate to 
give the power to introduce them in other 
departments of practice and seek instead 
for some statutory catholicon which will 
“simplify procedure.” And with the reg- 
ulatory power over the judiciary trans- 
ferred to that body itself, it might and 
should be exercised more stringently than 
in some respects in the past. In the large 
cities where there are many judges each 
acting in most particulars independently, 
there is of necessity much inefficiency and 
lost motion. No one would think of run- 
ning a large business without putting 
some one in authority. Well kept records 
would show the widest divergence between 
judges as to the amount of business trans- 
acted in a year and the amount of work 
nullified by reversals. If an employer 
found the same discrepancy between em- 
ployees drawing equal salaries he would 
speedily know the reason for its existence. 
Courts sit five hours a day and take two 
months’ vacation while the public suffers 
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a thousand inconveniences because of the 
delay in getting cases to trial. If a pri- 
vate employer bore the loss there would be 
overtime work in that department till 
the calendar was up to date. Further re- 
flection is removing some of the initial 
prejudice against Dr. Wigmore’s “judicial 
superintendent” and at times there is a 
temptation to go the doctor one better 
and advocate giving the superintendent 
the power to “hire and fire.”—Law Notes, 
vol. rx, p. 108. 


Oral Opinions Needed 

The opinion in the case of Jones v. 
Shefler, 77 Ore. 284, to which our atten- 
tion is called by an Oregon member of the 
Society, illustrates very pointedly the evils 
which flow from a rigidly legislated code, 
and also the saving to be effected by oral 
opinions in certain instances. 

This opinion takes twenty-five pages. 
but, in the opinion of the learned justices, 
it did not deserve to be reported. The 
last paragraph says: 

The evidence in this case is voluminous. 
The controversy hinges upon questions of 
fact only. The rules applicable to the facts 
are fundamental, and are as old as equity 
jurisprudence. It is not necessary to con- 
sider or apply any new or debatable legal 
principles. The discussion of the evidence 
is of interest to no one except the parties 
to this litigation. Although the law re- 
quires a written opinion, and directs that 
it be printed, still no useful purpose is 
subserved by doing so. The writer attempts 
to express only his own views by pointing 
to this suit as a concrete illustration of the 
need for such a change in the law govern- 
ing this court as will permit oral decisions, 
after giving notice to the parties, so as to 
enable them to be present, in all cases where 
the opinion will not be useful as a precedent. 

Overworked courts of review—and 
which of them are not overworked—should 
be able to find a considerable source of 
saving from oral opinions. This is already 
the case in some jurisdictions and we are 
likely to hear of greater reliance on this 
economical method where the statutes and 
constitution permit it. 

Meanwhile judges everywhere should 
realize that a considerable part of our 
overgrown mass of legislated procedure 
represents unwarranted suspicion of the 


judiciary. No other officials are expected 
to perform their work in a straightjacket. 
When quasi-judicial commissions are cre- 
ated it is common to give them far greater 
freedom with respect to procedure than is 
given in most states to judges, and yet, 
if there could be any virtue in the minutely 
legislated code, it would apply more 
strongly to the commissions than to the 
courts. One reason the commissions have 
functioned so capably in most instances 
is that they have had freedom to create 
their own procedure. 


Congress Enacts A. B. A. Bill 


Among the bills just signed by the 
President is one which the American Bar 
Association has been urging upon Con- 
gress for eight years. It enacts for the 
Federal Courts that “In any case civil or 
criminal, the court shall give judgment 
after an examination of the entire record 
before the court, without regard to tech- 
nical errors, defects, or exceptions which 
do not affect the substantial rights of the 
parties.” This rule was prescribed by the 
Supreme Court for practice in courts of 
equity as long ago as 1912. 

Mr. Everett P. Wheeler, chairman of 
the A. B. A. Committee on Reformed 
Procedure, deserves great credit for perse- 
vering in his efforts to secure this enact- 
ment amidst the many discouragements of 
delay and indifference. Can anything 
better illustrate the unfitness of Congress 
to deal with procedural details than the 
fact that it has taken the American Bar 
Association eight years to secure passage 
of this innocent, rational and almost 
toothless declaration of principle? 

Members of the Association who at- 
tended the 1916 meeting, held in Chicago, 
will recall the debate over this measure, 
and Mr. Elihu Root’s blazing eloquence in 
its defense. His statement, which fairly 
burned up the opposition, appears in an 
abridged form at page 45 of the 1916 Re- 
port, A. B. A. 

The passage of the bill shows that ef- 
fort is not entirely without avail, even in 
Congress, and perhaps the bill conferring 
rule-making powers on the Supreme Court 
may be enacted in the next session. 
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Northwestern University 


Law School 


(UNION COLLEGE OF LAW) 
Founded 1859 


JOHN H. WIGMORE, Dean 


cANNOUNCEMENT 


@ Third term opens Monday, March 31st; Summer Term, 
Thursday, June 19th. New students may enter at beginning 
of either term. 
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Increase in Requirements for Admission 
and Graduation 


@ Admission: After September Ist, 1919, students entering 
for the first time will be required to submit proof of the satis- 
factory completion of three years of college study. 


@ Graduation: Students entering the Law School with a 
bachelor’s degree representing a four-year course in an approved 
college, may complete the course in three years. For all others, 
four years of resident study is required. 


For Detailed Information Address the 


Secretary of the Law School 


Northwestern University Building 


| Cor. Lake and Dearborn Sts. CHICAGO, ILL. 


| 


Questions To-Day 


Within what period must drafted soldiers be discharged 
from the service? (Sec. 2044/) 


@ For how many months is the President authorized to 
retain control of the railroads? (Sec. 311534n) 


@ For what period may a discharged soldier be free from 


payment on his private insurance before his policy 
lapses? (Sec. 30781433) 


q How long after a soldier or sailor is discharged may an. 
action, proceeding, attachment, or execution be 
stayed? (Sec. 307814dd) 


Are you prepared 
to answer these questions? 


To be able to advise your clients fully concerning these and 
other similar problems, it is absolutely essential that you 


have ready access to a complete and accurate compilation 
of the federal laws 


Such a volume is the new 


Compact Edition 
United States Compiled Statutes 


covering all the federal acts of a general nature 
from 1789 up to July 16, 1918 


This new volume is practically indispensable for quick 


access to and a proper understanding of the present state 
of the federal law 


Order your copy now 


All the Federal Law for $8.00 


WEST PUBLISHING CO., St. Paul, Minn. 


You may send, on acceptance of this order, the ‘Compact Edition” of the 
U. S. Compiled Statutes 1918, one volume, at $8.00 delivered, bound in buckram. 
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